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IN THE COURT OF JUDICIAL MAGISTRATE 1ST  CLASS AT TEZPUR 

 

PRESENT:   Smti. Sparsita Garg, M.A., LL.M., AJS 

       Judicial Magistrate First Class, 

         Tezpur, Sonitpur 

 

GR No. 576/13 

U/S. 409 of IPC 

State 

  Vs. 

Sabita Devi.….…Accused person. 

 

Charge framed on: 13.03.2015 

Evidence recorded on: 5.10.15, 11.01.16, 24.06.16, 15.09.16,  

 Argument Heard On: 25.09.2017 

Judgment Delivered On: 16.10.2017 

Advocate for the Prosecution: Mr. Niranjan Saikia 

Advocate for the accused:  Mr. Nayan Moni Goswami 

                                                                                           

                                                 JUDGMENT 

1) Prosecution’s case inter alia is that on 22.12.2011, the informant on a surprise 

visit to Gameripal Branch Post Office found some irregularities in the working of 

the accused person Smti. Sabita Devi, Gramin Dak Sevak (GSD) Branch Post 

Master of Gameripal Branch. The GDSBPM was put off duty and was suspended 

by the informant on 22.12.2011. During the past work verification of the accused 

person several cases of non credit of RD/RD deposits were noticed and a total 
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amount of Rs. 2,76,416/- (Two Lakhs Seventy Six Thousand Four Hundred 

Sixteen) only were found to be involved in the fraud case in 10 RD and 17 SB 

accounts. 

2) That, after receiving the ejahar police registered the same being Jamuguri P.S. 

case No. 35/13 U/S 409 of IPC and sprung up into investigation and on 

completion of the same, submitted charge sheet against the accused namely 

Sabita Devi U/S 409 of IPC sending her up to face trial. Hence the case. 

3) Thereafter cognizance has been taken and summon have been issued to the 

accused. On appearance of the accused person in court, copy U/S 207 of Cr.P.C 

were furnished to him and finding sufficient materials on record, formal charges 

u/s 409 IPC was framed against the accused person which was read over and 

explained to the accused person to which she pleaded not guilty and claimed to 

be tried.   

4) In order to prove its case, prosecution has examined as many as five (5) 

witnesses. 

5) On closure of prosecution evidence, accused has been examined U/S 313 of the 

Criminal Procedure Code wherein he denied the allegations made by the 

prosecution.  Accused has declined to adduce defense evidence.  

6) I have heard the arguments advanced by the Learned A.P.P and the learned 

counsel for the accused, also perused the materials available in the record 

7) Upon hearing and after perusal of the records the following points for 

determination are framed for proper adjudication of the case: 

8) Whether the accused person in any manner entrusted with property or 

with dominion over property in her capacity as a public servant 

committed breach of trust in respect of that property and thereby  

committed the offence punishable U/s 409 of the IPC? 

9) Discussions decision and reasons thereof:- 

 

10) PW-1, Md. Mustafa Ahmed Shah has deposed that he is the informant of this 

case. At the time of occurrence of this incident he was posted as Sub Divisional 

Inspector at Biswanath Chariali. Further PW-1 has stated he lodged this instant 

case against Sabita Devi and the accused person is known to him. At the time of 

occurrence of the incident the accused person was posted as GDSBPM of 

Jamuguri Branch Post Office. On 22.12.2011 PW-1 visited the office of the 

accused person on annual visit. Further PW-1 has deposed that the accused 

person has collected premium and has issued receipt but has not deposited the 

same in the Government account. On the date of annual visit PW-1 has found two 

accounts where such irregularities have taken place. Later on the informant came 

to know that the accused person has not deposited the money but instead had 

used it for her personal gain. The accused person was put off (suspended) and all 
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official documents, books were seized and when enquiry was conducted Rs. 

2,76,000/- (Two Lakhs Seventy Six Thousand Only) approximately was detected 

to be misused till the date of filing of the FIR. When the accused person was 

informed about the irregularities in monetary transaction she returned back Rs. 

2,47,000/- (Two Lakhs Forty Seven Thousand Only). That after the inquiry the 

informant lodged the FIR in Jamuguri Police Station  

 

11) During cross-examination PW-1 has stated that while appointing GDSBPM an 

appointment letter is given. No paper is given with regards to the appointment of 

the accused person as GDSBPM. The Police did not seize any premium receipt 

collected by the accused person for premium collection. Further during cross 

examination PW-1 has stated that he did not seize any ledger or pass book from 

Gameripal Sub Division Post Office nor did the police seize any such documents. 

The account holders whose money was misappropriated did not file a written 

complaint to me. PW-1 has further deposed that no prior allegations relating to 

misappropriation of money was leveled against the accused person by any 

subordinate inspector prior to PW-1 conducting the investigation. Further PW-1 

has stated that on the day of inspection the office account ledger book 

Gameripam branch office and Jamuguri sub office was not deposited and police 

also did not seized the sais accounts ledger books. Further PW-1 has stated that 

the reasons for delay in filing in the FIR is not mention in the FIR. PW-1 has 

stated that he has seized the passbook of the accounts holders but the police did 

not seize passbook of the accounts holders. 

 

12)   Ms. Karishma Thakur @ Karishma Rasi has been examined as PW-2. She has 

deposed on oath that the accused person is known to her and she works at 

Gameripal Branch Post Office. Further PW-2 has deposed that she had an RD 

account in Gameripal Branch Post Office where she deposited money. When she 

went to withdraw money from her account she found that her money was missing 

and that the accused person has misappropriated the money. I have informed the 

accused person about the mismatch of my account and she kept the passbook 

with her. Such mismatch of accounts were done to many people who had their 

accounts in the said post office. PW-2 further has deposed that police has asked 

her about the incident. The informant is not known to PW-2 Karishma Thakur @ 

Karishma Rasi. 

 

13) During cross-examination, PW-2 deposed that her passbook is deposited in the 

office. The mismatches of the accounts were verbally told by her to the accused 

person Sabita Devi. PW-2 has stated that she has not annexed/ exhibited any 
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counterfoil of the amount deposited by her in the account of the post office in this 

case.   

14)  PW-3, Durga Sarma has deposed that both the informant and the accused 

person are known to him. The FIR was lodged due to misappropriation of money 

in RD/SD accounts of Post Office. On 22.12.2011 when PW-3 was handed over 

charge (Post Master) then he came to know that some money has been 

misappropriated by the accused person. But prior to his joining he does not know 

as to what has happened.   

15) During cross-examination PW-3 has stated that cash book and ledger books are 

kept in the Post Office. The daily collections are entered in cash book and ledger 

books. Since the day I have taken charge no such problem with regards to cash 

book and ledger book has taken place. PW-3 has further stated in his cross 

examination that he has no personal knowledge about the incident. 

16)   PW-4, Madhab Sarma has deposed that the informant is not known to him but 

the accused person Sabita Devi is known to him. He was the customer of 

Gameripal Sub Division Post Office and he had an account where he deposited Rs. 

38,700/- (Thirty Eight Thousand Seven Hundred Only). PW-4 has further deposed 

that when he returned back from Dhubri he heard about the misappropriation of 

money. When he went to the accused person, she asked PW-4 to deposit the 

passbook and further stated that he would get the money. Accordingly PW-4 has 

deposited the passbook in the post office and when he checked his account in 

Jamuguri Post Office he was told that only Rs. 126/- (One Hundred Twenty Six 

Only) was there in his account. When he deposited the passbook a receipt was 

given to him. Further, PW-4 has stated that this incident took place in the year 

2012.    

17) During cross-examination PW-4 has stated that he has not given any receipt with 

regards to deposition of money in his account bearing account no. 452213. Police 

did not seize the passbook from PW-4.  Further during cross examination PW-4 

has stated that he has not registered any case with regards to the fact that 

money was misappropriated from his account.   

18)  PW-5, Dharmeshwar Deka has deposed that on 15/03/2013 he was appointed as 

second officer in Jamuguri Police Station.  The O.C of Jamuguri Police Station has 

endorsed me to conduct the investigation of this case. Accordingly PW-5 has 

conducted the investigation of this case, visited the place of occurrence, prepared 

the sketch map and also interrogated with the witnesses. PW-5 has deposed that 

since the accused person fled away she could not arrested but later on the 

accused person surrendered herself before the court and took bail. PW-5 has 

deposed that after completion of the investigation he was transferred and 

accordingly he handed over the case diary to the concerned OC. On the basis on 
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my investigation Jayanta Kalita has filed chargesheet u/s 409 IPC. Further he 

stated that the signature of Jayanta Kalita is known to him.  

19) During cross-examination PW-5 has stated that the entire incident related to 

misappropriation of money in Gameripal Post Office. Dharmeshwar Deka has 

stated in his cross examination that since this is a case relating to 

misappropriation of money the entire case is based on documentary evidence but 

he has not seized any documents neither prepared any seizure lists. He has also 

stated that the account which is mentioned in the FIR was not investigated by 

him. Further, PW-5 has stated that he has not seized any cash book, ledger book, 

or statement book from the Post Office. He has also not seized passbook relating 

to RD accounts. The premium deposits slip of the passbooks was not seized by 

PW-5.Further, PW-5 has stated that since he did not investigate the case he 

cannot say whether money was actually deposited in the accounts or not. PW-5 in 

his chief has stated that he cannot say as to whether the accused is actually 

involved in this case or not.   

20) In this case, the prosecution has brought five witnesses to prove its case. From 

the evidences of the witnesses and perusal of case record, it appears that PW-1/ 

Informant clearly revealed the fact that no ledger or pass book was seized by the 

Investigating Officer from Gameripal Sub Division Post Office. Further, I have also 

observed that PW-2 and PW-4 stated in their evidence that they have deposited 

money in their account but no receipt was issued to them before depositing such 

money. Further they also revealed that no seizure was made in respect of their 

particulars in any receipt for deposition of their money in RD/SD amount. I/O has 

also supported and corroborated the fact deposed by prosecution witnesses 

regarding non seizure of any official records from concerned officer as well as 

from the accused. Therefore, considering all these I have observed that although 

PW-2 and 4 verbally stated that they had deposited money in their accounts but 

there is no documentary evidence adduced by prosecution side to sustain the fact 

that any deposits of money was done to the accused person and mere verbal 

submission cannot be taken as satisfactory enough to hold that the accused 

person has misappropriated money of PW-2 and PW-4. Although PW-2 and PW-4 

has claimed that there are some discrepancies and dissimilarities observed in the 

ledger or pass book as well as in other official records but without perusing all the 

documents this court cannot ascertain the fact that whether any irregularities was 

done by the accused person. Therefore in absence of any documentary proof, this 

Court do not find any justified ground to hold the accused guilty for commission 

of any offence alleged against her by the prosecution side. In my considered view 

due to absence of proper and sustainable evidence against the accused person 

prosecution has failed to prove the guilt of the accused person beyond all 



Page 6 of 8 
 

 

reasonable doubt and the accused person is entitled to get the benefit of doubt. 

Points for determination are in negative.  

 

                                        O R D E R  

17) In view of the above discussions, the accused namely Sabita Devi is 

acquitted of the charges U/S 409 of the IPC. 

Set the accused at liberty forthwith. 

Bail bonds for the accused is extended for a further period of six months. 

Case is accordingly disposed of on contest. 

Given under the hand and seal of this court on this 16th day of October, 2017 at 

Tezpur, Sonitpur.  

 

 

 

                                                               (Smti. Sparsita Garg) 

                                                                Judicial Magistrate First Class 

                                                                Tezpur, Sonitpur 

 

 

 

 

                                        APPENDIX 

 

A. WITNESS OF PROSECUTION: 

1. P.W.1: Md. Mustafa Ahmed Shah 

2. P.W.2: Ms. Karishma Thakur @ Karishma Rasi 

3. P.W.3: Durga Sarma 

4. P.W.4: Madhab Sarma 

5. P.W.5: Dharmeshwar Deka 

 

B. EXIBITS OF PROSECUTION:  

1. Exbt.1: Ejahar 

2. Exbt.1 (1): Signature of the informant along with the seal.  

                             

C. WITNESS OF DEFENSE: Nil. 

D. EXHIBITS OF DEFENSE: Nil. 
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Smti. S. Garg, 

                                                                            Judicial Magistrate First Class 

Tezpur, Sonitpur                                                                                                                  
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